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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11970 


TicHE E. Woops, Housine ExpepITrer, OFFICE OF THE 
Hovusine EXPEDITER, APPELLANT 


We 


FREDERICK I. RICHMAN AND Lypia BruirHe RicHMAN 
NAGEL, APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA, CENTRAL 
DIVISION 


APPELLANT’S BRIEF 


STATEMENT OF JURISDICTION 


The Housing Expediter appeals from a final judg- 
ment of the United States District Court for the 
Southern District of California, Central Division 
which denied injunctive relief and decreed that plain- 
tiff, the Housing Expediter, ‘‘take nothing”? (R. 35), 
in an action brought to enforce compliance with both 
the Emergency Price Control Act of 1942 as amended 
(50 U. 8S. C. App., Sees. 901, et seq., hereinafter re- 
ferred to as “‘the Act of 1942”’ or “the 1942 Act’’), 
and the Housing and Rent Act of 1947 (50 U.S. C. 
App., Sees. 1881, et seq., hereinafter called ‘‘the Act 
of 1947”’ or the ‘‘1947 Act’’). 

(1) 
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Jurisdiction of the District Court was invoked by 
Sections 205 (a), (ec), and (e) (50 U.S. C. App., Secs. 
925 (a), (c), and (e)) of the Act of 1942, and by Sec- 
tions 206 (b) and 204 (a) (50 U. S. C. App., Sees. 
1896 (b) and 1894 (a) of the Act of 1947 (R. 6-7, 
8-9). 

Final judgment was entered on March 19, 1948 (R. 
34-35). Notice of Appeal was filed May 21, 1948 (R. 
35-36). Jurisdiction of this Court is invoked under 
Section 128 of the Judicial Code (28 U. S. C. See. 
229). 


STATEMENT OF THE CASE 


This appeal raises the substantial question whether 
the Court below erred in holding that the Emergency 
Price Control Act of 1942, as amended, did not con- 
tinue in force after termination thereof on June 30, 
1947, with respect to rent overcharges alleged to 
have been received by the defendants prior to such 
termination date (R. 42). Other questions are pre- 
sented by the trial Court’s exclusion of testimony 
respecting such alleged overcharges, and in failing to 
grant relief to plaintiff, on behalf of the United 
States, either by judgment for statutory damages 
under Section 205 (e) of the 1942 Act (infra, p. 21), 
or by restitution to tenants of the overcharges under 
Section 205 (a) (lnfra, p. 21) (R. 41-48, 33). These 
questions and other rulings by the trial Court as a 
result of which plaintiff was denied any relief which 
the complaint prayed (R. 9-10), stem essentially from 
the basic determination by the Court below that the 
1942 Act ceased to be in any respect operative from 
June 30, 1947, so that upon trial ‘‘the scope of -the 
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evidence,’’ as the Court held, was ‘‘limited to the 
status quo of the parties when the new Act of 1947 
was passed and for acts between the parties from 
there on’’ (R. 42). 

On June 30, 1947, the Act of 1942 expired by its 
terms. Section 1 (b) thereof (the savings clause), 
provided in effect that the provisions of the Act and 
all regulations thereunder ‘‘shall be treated as still 
remaining in force’’ for the purpose of sustaining any 
suit with respect to ‘‘offenses committed, or rights or 
liabilities incurred’’ prior to the termination date 
(infra, p. 20). On July 1, 1947, the Act of 1947 
went into effect. Under this Act, authority to ad- 
minister the powers, functions, and duties thereunder 
was conferred by Congress on the Housing Expediter, 
to whom rent control was transferred, and who ‘‘was 
retained as the official to administer the [1ent control] 
law’’ (Sen. Conf. Rep., Cong. Rec. June 19, 1947, 
p. 7439; Sen. Rep. No. 86, 80th Cong., Ist Sess., p. 2). 
Section 204 (a) of the 1947 Act provides that the 
Housing Expediter shall administer the powers, func- 
tions, and duties as therein provided (infra, p. 22). 


THE FACTS 


The facts are substantially as follows: The rental 
premises here involved are located at 5165 Fountain 
Avenue, in Los Angeles, California (R. 8). The 
complaint refers to the building there situated, and 
containing the living units from which the defendants 
received rent, as the Fountain Avenue Apartments 
(R. 8). In the answer of defendants, such building is 
described as the Fountain Manor Apartment Hotel 
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(R. 16, 22). Prior to January 1944, the then owner 
of the premises, H. E. Weitz, registered the apart- 
ments in said building as controlled housing accom- 
modations within the meaning of the Act of 1942, and 
the Rent Regulations issued thereunder (R. 54, 55, 
56)... In January 1944, appellees, Frederick I. Rich- 
man and Lyda Blithe Richman Nagel (hereinafter 
referred to as the defendants), acquired ownership 
of the property and thereafter received rents from 
tenants of apartments (R. 8, 22, 18). 

The amended complaint,’ filed October 10, 1947, was 
brought pursuant to Section 205 (a) of the 1942 Act 
and pursuant also to Section 206 (b) of the Act of 
1947 (infra, p. 23) to enforce compliance with both 
Acts and the Rent Regulations issued thereunder, and 
for treble damages on behalf of the United States as 
provided by Section 205 (e) of the Act of 1942 (R. 
6-7, 9). The complaint alleged in substance that the 
defendants had received from occupants of the said 
apartment housing accommodations amounts in excess 
of the maximum legal rents established by the said 
Rent Regulations (R. 8), and by such acts and prac- 
tices the defendant had violated Section 4 (a) (infra, 
p. 20) of the 1942 Act and the Rent Regulation for 
Housing (10 F. R. 13528) issued pursuant thereto 
(R. 9). A schedule made a part of the complaint set 

Hannah E. Weitz, former owner of the rental premises, was 
dismissed as a party-defendant prior to trial of the action 
February 11, 1948 (R. 24). 

*The action was instituted August 15, 1947, by the former 
Housing Expediter, Frank R. Creedon (R. 2,6), for whom Tighe 


KE. Woods, as Housing Expediter, was substituted as plaintiff 
(R. 45.) 
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forth the amount of overcharges alleged to have been 
received by the defendants, with the apartment num- 
bers, the names of the several tenants from whom col- 
lected and the dates of such overcharges extending 
from the month of January 1944, to and including the 
month of September 1947 (R. 8, 12-13). The com- 
plaint prayed (1) for judgment under Section 205 (e) 
of the 1942 Act for treble the total overcharges re- 
ceived in excess of the maximum legal rents, (2) that 
the defendants be ordered to refund to the tenants 
thereto entitled, all amounts in excess of maximum 
rents established by the Act, which had not been previ- 
ously refunded, and (3) that the defendants be en- 
joined from demanding or receiving for the housing 
accommodations involved, rents in excess of the legal 
maximum permitted under the Rent Regulation for 
Housing, or any other Regulations issued pursuant to 
the Act of 1947 (R. 9-10). 

The answer of the defendants, filed November 3, 
1947 (R. 24), denied that on or since July 1, 1947, the 
housing accommodations referred to in the complaint 
were subject to maximum rents under the Housing and 
Rent Act of 1947, or otherwise (R. 15). With refer- 
ence to the schedule of alleged overcharges made a 
part of the complaint (R. 12-13), the answer alleged 
that, since June 30, 1947, certain of the apartments 
there listed had not been subject to any maximum rent 
(R. 17-19). As to certain other apartments, the an- 
swer set forth that, at various dates prior to institu- 
tion of the present action, the defendants had 
“vrestored’’ or ‘‘repaid’’ to occupants thereof amounts 
received in excess of the monthly rent of such apart- 
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ments as fixed by ‘‘the then Office of Price Administra- 
tions’’ (R. 17, 18, 19). After the filing of the answer, 
a stipulation between plaintiff and defendants of Jan- 
uary 27, 1948, amended such schedule by eliminating 
therefrom all items of alleged overcharges, except the 
following (R. 29): 


ie Amount 
Apt. Tenant’s name Period of occupancy Rent collected Maxie legal of over- 
charge 
407 | Mrs. Russel] Simpson.}| May 1, 1944, to Apr. 10, | $75.00 per mo__} $65.00___.___-. $233. 53 
1946. 
412 | Mr. Harold Cousins._.| May 15, 1944, to Aug. 15, | $57.50 mer mo _| $47.50 per mo. _ 380. 00 
1947, 
Total _.| $613.35 


Upon the parties announcing ready for trial on Feb- 
ruary 11, 1948 (R. 41), and before the introduction of 
any testimony, the trial Court upon ‘‘an analysis of 
the two Acts’? (R. 41), held ‘‘the scope of the evi- 
dence’’ to be ‘‘limited’’ to those violations arising 
after June 30, 1947, as earlier pointed out (supra, 
p. 25), and also that ‘‘if Congress wanted to keep the 
relief for past rent question in the Act of 1947, it 
would have said so, but they didn’t’? (R. 42). The 
lower Court accordingly sustained the contention of 
defendants that with respect to the alleged overcharges 
from the tenant of Apartment No. 407, that ‘‘There is 
Just no violation there now,’’ and refused to admit 
any evidence respecting such item (R. 438). 

From the same ‘‘analysis of the two Acts” (R. 41), 
the trial Court determined that “If Congress intended 
to grant restitution for rents in the Act of 1947, it 
would have said so”’ (R. 42). After hearing evidence 
from both parties as to alleged overcharges on the 
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remaining apartment No. 412 (R. 46-58), the Court 
announced that the findings ‘‘will have to be for the 
defendants’’ (R. 58). From the judgment thereafter 
entered, which denied the issuance of an injunction 
and decreed that ‘‘plaintiff take nothing herein’’ (R. 
34-35), the present appeal is taken (R. 35). 
SPECIFICATIONS OF ERROR 


1. The Court below erred in excluding all evidence 
of rental overcharges received prior to July 1, 1947, 
from Apartment No. 407 (R. 60). 

2. The Court below erred in finding that it was 
without jurisdiction under Section 205 (c) and 
205 (e) of the Emergency Price Control Act (Sec- 
ond Finding of Fact) (R. 60). 

3. The Court below erred in concluding that Section 
205 of the Emergency Price Control Act barred recov- 
ery of rental overcharges for Apartment No. 407 (Sec- 
ond Conclusion of Law) (R. 60). 

4. The Court below erred in entering final judgment. 
for defendants (R. 61). 


ARGUMENT 
I 


The lower Court erred in refusing to give effect to the 1942 
Act after the expiration date 

That the Court below wholly misconceived the relief 
to which plaintiff was entitled under both the Emer- 
gency Price Control Act of 1942, as amended, and the 
Housing and Rent Act of 1947 (R. 6, 9), is disclosed 
by the following rulings at the commencement of the 
trial (R. 41): 


$06052—48——-2 


8 


The Court. The question presented at this 
time is whether the Act of 1942, under which 
the present action is brought, applies, and is 
exclusive, or whether the Act of 1947 applies 
and is exclusive. 

In referring to “‘the Act of 1942”’ the Court said CR. 
41-42) : 

Under that Act acts were barred after the ex- 
piration of one year, so it seems that the acts 
here done before the 1947 Act was adopted, were 
beyond one year and Congress only kept alive 
acts done after the adoption of the Act of 1947. 

The scope of the relief here sought is pro- 
vided for and governed by the Act of 1947 
which limits acts performed after its adoption 
and providing for mjunctive relief to preserve 
future acts and pertains to the enforcement of 
the Act of 1947 and preserves the status quo of 
Nee panics. 

The Act of 1942 was dead on June 30th, 1947, 
and there was no more law in the country. 
Then Congress took up the matter and said, 
‘*We will extend it to only,” as I construe the 
Act, “to acts in the future and to grant injune- 
tive relief and hold the parties in status quo”’ 
and not for the recovery of back rents. 

Such rulings of the trial Court were clearly errone- 
ous. The lower Court in the first place overlooked 
that the amended complaint was brought not only un- 
der Sections 205 (a) and (e) of the Act of 1942, but 
also pursuant to Section 206 (b) of the Act of 1947. In 
the second place the Court below overlooked the fact 
that, under Section 1 (b) of the Act, liabilities arising 
thereunder are saved for redress. This contention 
will be discussed below. 
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1. The Savings Clause of the Act of 1942 continued such Act in force with 
respect to alleged violations thereof prior to the termination date 

It is clear that the lower Court disregarded com- 
pletely the savings clause (Section 1 (b)), of the Act _ 
of 1942 by which the provisions thereof are expressly 
‘treated as still remaining in force for the purpose of 
sustaining’’ any suit or action with respect ‘‘to offenses 
committed, or rights or habilities incurred,’’ prior to 
the termination date (infra, p. 20). 

This Court in Gorden v. Porter, 156 F. 2d 799 
(C. C. A. 9th), certiorari denied, 329 U. S. 763, gave 
effect to such savings clause in holding that the ques- 
tion whether the 1942 Act had been violated prior to 
the termination date, had not become moot. The Su- 
preme Court and many other Circuit Courts of Ap- 
peal have also held that in view of Section 1 (b) lia- 
bilities incurred under the Act prior to its expiration 
were not thereafter washed out. As the Supreme 
Court said in Fleming v. Mohawk Wrecking and Lum- 
GeO. co) Wes. WI, ab pps, 1 oe 

The Act was amended in 1946 to provide for 
its termination not later than June 30, 1947, 
saving, however, rights and liabilities incurred 
prior to the termination date. * * * 

Liabilities incurred prior to the lifting of con- 
trols are not thereby washed out. United States 
velar, 320°U, SS. sel a6 Urania o. v. 
Porter, 328 U. 8. 39, 44; Collins v. Porter, 328 
U.S. 46, 49. And Congress has explicitly pro- 
vided that accrued rights and habilities under 
the Emergency Price Control Act are pre- 
served whether or not suit is started prior to 
the termination date of the Act. 
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See also, Woods v. Hills, decided May 10, 1948, 334 
U.S. 210, 214, rehearing denied, 334 U.S. 856; Porter 
v. American National Bank and Trust Company, 161 
F. 2d 504 (C. C. A. Tth); Fleming v. Goodwin, 165 
FE, 2d°334, 338 (C. C. &. 8th), cérnorare denieseeve 
S. Ct. 1838; Quirk v. Uinted States, 161 F. 2d 138 
(C. C. A. 8th); 150 East 47th Street Corporation v. 
Porter, 156 F. 2d 541 (Em. Ct. App.); Standard 
Kosher Poultry, Inc. v. Clark, 163 F. 2d 430 (Em, Ct. 
App.); Bartlett v. United States, 166 F. 2d 920 
(Cm. A® 10th). 

The effect of the trial Court's erroneous ruling in 
holding the 1942 Act no longer in effect was to elimi- 
nate completely plaintiff’s claim for relief as to any 
alleged overcharges prior to June 30, 1947. Under 
Section 205 (e) of the Act, plaintiff was entitled to 
judgement on behalf of the United States for the statu- 
tory damages theréin provided (infra, p. 21). Under 
Section 205 (a) (infra, p. 21), and as determined in 
Porter v. Warner Holding Company, 328 U. 8. 395, 
plaintiff was also entitled to judgment directing the 
defendants to restore to the tenants all amounts col- 
lected in excess of the lawful maximum rent. The 
complaint specifically prayed such relief (R. 9-10). 
Respecting both Apartments 407 and 412, overcharges 
prior to June 30, 1947, were alleged (R. 29). By re- 
fusing to give any effect to the 1942 Act after its ex- 
piration date, the lower Court clearly committed error. 
Other rulings of the trial Court which follow from this 
basic erroneous determination will be briefly con- 
sidered in argument hereafter following. 
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2. The Court below erred in holding as a matter of law that plaintiff had 
no cause of action with respect to alleged overcharges received by defend- 
ants from the tenant of Apartment 407, prior to June 30, 1947, and in 
excluding at trial any evidence of such overcharges 

The amended complaint among other alleged over- 
charges by defendants set forth the following item 
Che 29): 

Apt. 407. Tenant’s name, Mrs. Russell 
Simpson; Period of occupancy, May 1, 1944, 
to April 10, 1946; Rent collected, $75.00 per 
mo.; Maxinium legal rent, $65.00; Amount of 
overcharge, $233.53. 

However ‘‘at the commencement of the trial’’ the 

Court below determined ‘‘That is a matter of law the 

plaintiff had no cause of action on account of the 

alleged violations relating to Apartment No. 407” 

(Recitals of Findings of Fact and Conclusions of Law, 

R. 30). The error of reaching such conclusion is 

very clearly disclosed by the following trial proceed- 

ings (R. 42). 

After holding that “The Act of 1942 was dead 
on June 30th, 1947,’ and that any rent control there- 
after did not extend to ‘‘the recovery of back rents’’ 
(R. 42), the lower Couit made the following further 
rulings before the introduction of any testimony 
CR. 42): 

“ * * my conclusion, gentlemen, is that in 
this present action the scope of the evidence is 
limited to the status quo of the parties when 
the new Act of 1947 was passed and for acts 
between the parties from there on. 

It appears clear to me that if Congress 
wanted to keep the relief for past rent question 
in the Act of 1947, it would have said so, but 
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they didn’t. They dropped it and that Act has 
gone out of existence. It is terminated. Now, 
there is nothing before us other than acts com- 
mitted since the 1947 Act—injunctive relief, in 
other words. 

If the tenants were in possession of the prop- 
erty at the time of the 1947 Act were com- 
plying with their contraets or with the regula- 
tions the Act of 1947 would protect them in 
preventing the landlord from throwing them 
out. That is the only question here. 

By such ruling, the Court below again disregarded 
the savings clause of the 1942 Act which preserved 
plaintiff’s right to relief as the complaint prayed 
(R. 9-10), upon proof of overcharges between May 1, 
1944, and April 10, 1946, which the above item alleged 
(R. 29). In addition to the recovery of treble damages 
under Section 205 (e) of the 1942 Act, the complaint 
also prayed that the defendants be ordered to restore 
to the tenant all amounts collected in excess of the 
maximum legal rent (R. 9-10). As later pointed out 
in the present brief (infra, p. 16), susch right of 
restitution under Section 205 (a) of the Act, and for 
the benefit of the tenant alone, is wholly separate and 
distinct from the right to statutory damages accorded 
the Housing Expediter, and on behalf of the United 
States, under Section 205 (e). To the enforcement 
of such right the limitation of one year ‘‘from the 
date of the occurrence of the violation’’ in which 
to institute an action for recovery, as provided in 
Section 205 (e), presents no bar (infra, p. 21). 
Plaintiff therefore was entitled to introduce evidence 
of the overcharges alleged. 
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However upon being informed that the tenants were 
still in possession of the housing accommodations (R. 
43), the trial Court continued to disregard any appli- 
eation of the savings clause of the 1942 Act by the 
following ruling and concurrence in the statement of 
defendants’ counsel (R. 43): 

The Courr. The scope of this inquiry here, if 
they [the tenants] have complied with the Act 
of 1947, would go only to the granting of in- 
junctive relief and maintaining their possession 
if they desire it. 

That is the conclusion I have reached, gentle- 
men, so you may proceed with your evidence. 

Mr. Lyncu. That has eliminated entirely 
from consideration the Russell Simpson matter 
in Apartment No. 407. There is just no viola- 
tion there now. 

The Courr. The plaintiff is granted an excep- 
tion to the rule of the court. 

Plaintiff was prepared to offer proof by the testimony 
of three witnesses ‘‘relative to rent collections before 
June 30, 1947,’ and respecting the alleged over- 
charges as to the particular Apartment 407, but in 
view of the Court’s rulings as stated, it was stipulated 
that ‘‘no formal tender of that testimony need be 
made,’’ and such witnesses were excused (R. 45-46). 

In thus disregarding the savings clause of the 1942 
Act by holding that no cause of action existed as to 
the claim for rent overcharges received prior to June 
30, 1947, and in refusing to admit any evidence in proof 
thereof, the Court below was clearly in error. 
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3. The Court below erred in holding that no jurisdiction of the action was 
conferred under Sections 205 (c) and 205 (e) of the Act of 1942 


In Finding of Fact 2 (R. 31), the lower Court made 
the determination above stated that no jurisdiction of 
the action was conferred under Sections 205 (¢) and 
205 (e) of the Act of 1942. This was error. Section 
205 (c) of the 1942 Act provides that the District 
Courts shall have jurisdiction of criminal proceedings 
for violation of Section 4 thereof, and concurrently 
with State Courts, ‘‘of all other proceedings under 
Section 205”’ (infra, p. 21). The complaint alleged 
the bringing of the present action ‘‘pursuant to Sec- 
tion 205 (a) to enforce compliance”’’ with such Act and 
‘“‘for treble damages * * * pursuant to Section 
205 (e)’’? (R. 6). The complaint further alleged that 
jurisdiction of the District Court ‘‘is conferred’’ by 
‘Sections 205 (c) and 205 (e)”? (R. 7). Section 
205 (e) confers upon the Price Administrator the 
right to bring an action for the statutory damages 
there provided if the buyer of a commodity or the 
person from whom rent overcharges are exacted fails 
to institute an action for such recovery within thirty 
days from the date of the occurrence of the violation 
(infra, p. 21). The complaint specifically set forth 
that each of the tenants therein alleged to have been 
overcharged had failed to institute any action under 
such Section 205 (e), and that more than thirty days 
had elapsed since occurrence of the violations (R. 8). 
Under the savings clause of the 1942 Act, jurisdiction 
of the present action existed, and the contrary finding 
by the Court below was clearly erroneous. 
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4. The lower Court erred in holding that the provisions of “Section 205 of 
the Emergency Price Control Act of 1942, as amended,” barred recovery 
of alleged rental overcharges as to Apartment No. 407 

The sécond Conclusion of Law by the trial Court 
states the above determination (R. 33). It is some- 
what difficult to ascertain upon what basis such con- 
clusion was reached. Section 205 (a) of the 1942 
Act pursuant to which the present action was brought 
(R. 6), provides no limitation period. On the other 
hand, this Section expressly authorizes the Price Ad- 
ministrator, (to whom the Housing Expediter is the 
suecessor), to make appheation in the appropriate 
court for an order enforcing compliance with the Act, 
and that upon a showing of violation as therein pro- 
vided, ‘‘a permanent or temporary injunction, re- 
straining order, or othes order shall be granted with- 
out bond”’ (anfra,p.21). [Italics added. ] 

In holding that under the Act of 1942, ‘‘acts were 
barred after the expiration of one year,’’ and that 
‘Congress only kept alive acts done after the adop- 
tion of the Act of 1947’? (R. 41), the Court below 
not only disregarded the savings clause of the 1942 
Act, but also completely overlooked the right of plain- 
tiff to have entered an ‘‘other order’’ as Section 205 
(a) provided, compelling the defendants to make 
restitution to the tenants of all amounts collected prior 
to June 30, 1947, in excess of the maximum legal 
rental. The overcharges alleged to have been re- 
ceived from the tenant of Apartment 407 extended 
over the period from May 1, 1944, to April 10, 1946, 
and the complaint expressly prayed for such restitu- 
tion (R. 9-10). But the trial Court further held 
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that ‘‘there 1s nothing before us other than acts com- 
mitted since the 1947 Act—injunctive relief, in other 
words’? (R. 42-43). The Court below thus entirely 
lost sight of plaintiff’s right to the restitution of 
rentals already illegally exacted as distinguished from 
an injunction to restrain only future rent collections. 

Considering Section 205 (a) of the 1942 Act, the 
Supreme Court held in Porter v. Warner Holding 
Company, supra (p. 10), that ‘‘An order for the 
recovery and restitution of illegal rents may be con- 
sidered a proper ‘other order,’ ”’ either as ‘‘an equi- 
table adjunct to an injunction decree’’ (228 U. S. 
p- 399), or ‘fas an order appropriate and necessary 
to enforce compliance with the Act’? (328 U. 8S. p. - 
400). In connection with the second basis for 
equitable relief, the Court went on to say that (at 
p- 400) : 

Section 205 (a) anticipates orders of that 
character, although it makes no attempt to cata- 
logue the infinite forms and variations which 
such orders might take. The problem of formu- 
lating these orders has been left to the judicial 
process of adapting appropriate equitable reme- 
dies to specific situations. Of. Phelps Dodge 
Corp. v. Labor Board, 313 U. S. 17704 ain 
framing such remedies under Section 205 (a), 
courts must act primarily to effectuate the 
policy of the Emergency Price Control Act and 
to protect the public interest while giving neces- 
sary respect to the private interests involved. 
The inherent equitable jurisdiction which is 
thus called into play clearly authorizes a court, 
in its discretion, to decree restitution of exces- 
sive charges in order to give effect to the policy 


7 


ore Congtess. Clark W. Switth, 13 Pet. 195, 
203. 

The Supreme Court thus deterinined that by express 
language of the Act under which plaintiff brought the 
present action that restitution may be awarded as an 
equitable remedy separate and apart from an injuction 
decree or as an adjunct to such decree. And by the 
savings clause of the 1942 Act the right to such relicf 
as to overcharges collected prior to the expiration date 
of June 30, 1947, was expressly preserved. In observ- 
ing that “The Supreme Court in the Porter 
ease * * * was construing acts under the Act of 
1942”’ (R. 41), the Conrt below apparently referred to 
Porter v. Warner Holding Company, supra, but failed 
to follow such decision by holding that under such Act 
restitution was available to plaintiff as the complaint 
prayed. 

In Gteedon vi Randolph, 165 F. 2d 918e(C. CA. 
Sth), where restitution of rent overcharges was sought 
by the Housing Expediter under Section 205 (a) of 
the 1942 Act, the Court said (165 FEF. 2d p. 920) : 

It is a remedy which may be had in addition 
to the others set up in the Act, and an order of 
restitution may be granted with or without a 
prohibitory injunction. 

Also, in Bowles v. Skaggs, 151 F. 2d 819 (C. C. A. 
6th), the right to the relief of restitution was sustained 
separate and apart from any injunctive relief as to 
acts In the future. 

Moreover, the right to restitution under Section 
205 (a) 1s of a distinctly different nature from the 
right to statutory damages which the complaint prayed 
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(R. 9) under Section 205 (e), and is unaffected by the 
limitation of one year for bringing suit as such Sec- 
tion provides (infra, p. 21). The distinction between 
the two remedies is clearly pointed out in Blood v. 
Fleming, 161 F. 2d 292 (C. C. A. 10th) where the 
Court said (at p. 295): 

Section 205 (a) creates a cause of action sep- 
arate from that set out in Section 205 (e). It 
confers broad equitable powers upon the court 
giving it power to grant injunctions, enter or- 
ders of restitution, or any other equitable order 
conducive to proper enforcement of the pro- 
visions of the Act. * * * Whether an ac- 
tion may be maintained under this section is not 
controlled by the one year limitation set up in 
Section 205 (e). 

See too, Warner Holding Co. v. Creedon, 166 F. 2d 
119 (C. C. 8th) ; Creedon v. Randolph, supra. 

It follows that the Second Conclusion of law of the 
trial Court was clearly erroneous in holding that Sec- 
tion 205 (a) of the 1942 Act barred the recovery of 
alleged overcharges as to Apartment No. 407 (R. 33). 


II 


The Court below erred in entering final judgment for the 
defendants 

The error of the trial Court in determining ‘‘as a 
matter of law’’ that ‘‘plaintiff had no cause of action 
on account of the alleged violations relating to Apart- 
ment No. 407’? (R. 30), was no less harmful by reason 
of the Court’s finding that the defendants had not en- 
gaged in any act or practice which violated the Hous- 
ing and Rent Act of 1947, or regulations issued 
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pursuant thereto (Third Conclusion of Law, R. 33). 
Such Act and regulations were effective only from 
July 1, 1947, but the overcharges on account of which 
it was held no cause of action existed were alleged to 
have been collected prior to that date and while the 
1942 Act was still in effect (R. 29). By the lower 
Court’s ruling that proof of such overcharges was not 
embraced within ‘‘the scope of the evidence”’ at trial 
(R. 42, 48), plaintiff was deprived of relief which the 
complaint specifically prayed (R. 9-10), and which the 
savings clause of the 1942 Act preserved. From the 
trial Court’s failure to give effect to such clause, 
it follows that there was no legal basis upon 
which judgment could properly be entered for the 


defendants. 
CONCLUSION 


The judgment should be reversed and the cause re- 
manded, with directions to award to plaintiff the relief 
prayed, upon proof of the overcharges as to Apart- 
ment 407 which the complaint alleged. 

Respectfully submitted. 

Ep DupREE, 
General Counsel, 
Huco V. Prucua, 
Assistant General Counsel, 
Cecit H. LIcHLITER, 
Special Litigation Attorney, 
Office of the Housing Erpediter, Office of the 
General Counsel, 4th and Adams Drive 
SW., Washington 25, D.C. 


APPENDIX 


EMERGENCY Prick ControL Act oF 1942, as AMENDED 
(50 U.S. C. App., Sxcs. 901, ET SEQ.) 


SecTION 1 (b). The provisions of this Act, and all 
regulations, orders, price schedules, and requirements 
thereunder, shall terminate on June 30, 1947, or upon 
the date of a proclamation by the President, or upon 
the date specified in a concurrent resolution by the two 
Houses of the Congress, declaring that the further 
continuance of the authority granted by this Act is 
not necessary in the interest of the national defense 
and security, whichever date is the earlier; except that 
as to offenses committed, or rights or liabilities in- 
curred, prior to such termination date, the provisions 
of this Act and such regulations, orders, price sched- 
ules, and requirements shall be treated as still remain- 
ing in force for the purpose of sustaining any proper 
suit, action, or prosecution with respect to any such 
right, liability, or offense. 

SEcTION 4 (a). It shall be unlawful, regardless of 
any contract, agreement, lease, or other obligation 
heretofore or hereafter entered into, for any person to 
sell or deliver any commodity, or in the course of trade 
or business to buy or receive any commodity, or to 
demand or receive any rent for any defense-area hous- 
ing accommodations, or otherwise to do or omit to 
do anv act, in violation of any regulation or order 
under section 2, or of any price schedule effective in 
accordance with the provisions of section 206, or of 
any vegulation, order, or requirement under section 
202 (b) or section 205 (f), or to offer, solicit, attempt, 
or agree to do any of the foregoing. 

(20) 
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Section 205 (a). Whenever in the judgment of the 
Administrator any person has engaged or is about to 
engage in any acts or practices which constitute or 
will constitute a violation of any provision of section 
4 of this Act, he may make application to the appro- 
priate court for an order enjoining such acts or prac- 
tices, or for an order enforcing compliance with such 
provision, and upon a showing by the Administrator 
that such person has engaged or is about to engage in 
any such acts or practices a permanent or temporary 
injunction, restraming order, or other order shall be 
granted without bond. 

SECTION 205 (c). The district courts shall have 
jurisdiction of criminal proceedings for violations of 
section 4 of this Act, and, concurrently with State 
and Territorial courts, of all other proceedings under 
Seciton 205 of this Act. * *.* 

SECTION 205 (ec). If any person selling a commodity 
violates a regulation, order, o1 price schedule pre- 
scribing a maximum price or maximum prices, the 
person who buys such commodity for use or consump- 
tion other than in the course of trade or business may, 
within one year from the date of the occurrence of 
the violation, except as hereimafter provided, bring 
an action against the seller on account of the over- 
charge. In any action under this subsection, the seller 
shall be lable for reasonable attorney’s fees and costs 
as determined by the court, plus whichever of the 
following sums is greater: (1) Such amount not more 
than three times the amount of the overcharge, or 
the overcharges, upon which the action is based as 
the court in its discretion may determine, or (2) an 
amount not less than $25 nor more than $50, as the 
court in its discretion may determine: Provided, 
however, That such amount shall be the amount of 
the overcharge or overcharges if the defendant proves 
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that the violation of the regulation, order, or price 
schedule in question was neither willful nor the result 
of failure to take practicable precautions against the 
oceurrence of the violation. j 

For the purposes of this section the payment or 
receipt of rent for defense-area housing accommoda- 
tions shall be deemed the buying or selling of a com- 
modity, as the case may be; and the word ‘‘over- 
charge’’ shall mean the amount by which the con- 
sideration exceeds the applicable maximum price. If 
any person selling a commodity violates a regulation, 
order, or price schedule prescribing a maximum price 
or maximum prices, and the buyer either fails to msti- 
tute an action under this subsection within thirty days 
from the date of the occurrence of the violation or 
is not entitled for any reason to bring the action, the 
Administrator may institute such action on behalf 
of the United States within such one-year period. If 
such action is instituted by the Administrator, the 
buyer shall thereafter be barred from brmging an 
action for the same violation or violations. Any 
action under this subsection by either the buyer or 
the Administrator, as the case may be, may be brought 
in any court of competent jurisdiction, * * * 


Housing aNd Rent Act or 1947 (50 U.S. C. App., 
Secs. 1881, ET skQ.) 


SEcTION 204 (a). The Housing Expediter shall ad- 
minister the powers, functions, and duties under this 
title; and for the purpose of exercising such powers, 
functions, and duties, and the powers, functions, and 
duties granted to or imposed upon the Housing Ex- 
pediter by title I of this Act, the Office of Housing 
Hixpediter is hereby extended until February 29, 1948. 

SEcTION 204 (b). During the period beginning on 
the effective date of this title and ending on the date 
this title ceases to be in effect, no person shall demand, 
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accept, or receive any rent for the use or occupancy 
of any controlled housing accommodations greater 
than the maximum rent established under the au- 
thority of the Emergency Price Control Act of 1942, 
as amended, and in effect with respect thereto on 
June 30, 1947: Provided, however, That the Housing 
Expediter shall, by regulation or order, make such 
adjustments in such maximum rents as may be neces- 
sary to correct inequities or further to carry out the 
purposes and provisions of this title: * * * 

Section 206 (a). It shall be unlawful for any per- 
son to offer, solicit, demand, accept, or receive any 
rent for the use or occupancy of any controlled hous- 
ing accommodations in excess of the maximum rent 
prescribed under section 204. 

SECTION 206 (b). Whenever in the judgment of the 
Housing Expediter any person has engaged or is about 
to engage in any act or practice which constitutes or 
will constitute a violation of subsection (a) of this 
section, he may make application to any Federal, 
State or Territorial court of competent jurisdiction, 
for an order enjoining such act or practice, or for 
an order enforcing compliance with such subsection, 
and upon a showing by the Housing Expediter that 
such person has engaged or is about to engage in any 
such act or practice a permanent or temporary in- 
junction, restraining order, or other order shall be 
granted without bond. 


RENT REGULATION For Hovusine (10 F. R. 13536), 
Issuep Pursuant to EmMeERGENcY Price Cownvrrot, 
Act or 1942, as AMENDED 


SECTION 2 (a). Prohibition against higher than mar- 
imum rents—(a) General prohibition Regardless of 
any contract, agreement, lease, or other obligation 
heretofore or hereafter entered into, no person shall 
demand or receive any rent for or in connection with 
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the use or occupancy on and after the effective date 
of regulation of any housing accommodations within 
the Defense-Rental Area higher than the maximum 
rents provided by this regulation; and no person shall 
offer, solicit, attempt, or agree to do any of the fore- 
going. Lower rents than those provided by this reg- 
ulation may be demanded or received. 

SEcTION 4 (a). Maximum rents—Maximum rents 
(unless and until changed by the Housing Expediter 
as provided in section 5) shall be: 

(a) Rented on maximum rent date—For housing 
accommodations rented on the maximum rent date, the 
rent for such accommodations on that date. 


Rent Recunation FoR Hovusine (12 F. R. 4331), 
IssuED Pursuant to Hovusinc anp Rent AcT OF 
1947 


SECTION 2 (a). Prohibition against higher than maz- 
imum rents—(a) General prohibition—Regardless of 
any contract, agreement, lease, or other obligation 
heretofore or hereafter entered into, no person shall 
offer, demand or receive any rent for or in connection 
with the use or occupancy on and after the effective 
date of this regulation of any housing accommodations 
within the Defense-Rental Area higher than the max- 
imum rents provided by this regulation ; and no person 
shall offer, solicit, attempt, or agree to do any of the 
foregoing. 

Section 4 (a). Mavimum rents—(a) Maximum 
rents in effect on June 30, 1947.—The maximum rent 
for any housing accommodation under this regulation 
(unless and until changed by the Expediter as pro- 
vided in section 5) shall be the maximum rent which 
was in effect on June 30, 1947, as established under the 
Emergency Price Control Act of 1942, as amended, 
and the applicable rent regulation issued thereunder, 
except as otherwise provided in this section. 
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